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Internal Revenue Service, Treasury § 1.165–11T 

§ 1.165–11 Election in respect of losses 
attributable to a disaster. 

(a) through (j) [Reserved]. For fur-
ther guidance, see § 1.165–11T(a) 
through (j). 

[T.D. 9789, 81 FR 70940, Oct. 14, 2016] 

§ 1.165–11T Election to take disaster 
loss deduction for preceding year 
(temporary). 

(a) In general. Section 165(i) allows a 
taxpayer who has sustained a loss at-
tributable to a federally declared dis-
aster in a taxable year to elect to de-
duct that disaster loss in the preceding 
year. This section provides rules and 
procedures for making and revoking an 
election to claim a disaster loss in the 
preceding year. 

(b) Definitions. The following defini-
tions apply for purposes of this section: 

(1) A federally declared disaster means 
any disaster subsequently determined 
by the President of the United States 
to warrant assistance by the Federal 
Government under the Robert T. Staf-
ford Disaster Relief and Emergency As-
sistance Act or a successor enactment. 

(2) A federally declared disaster area is 
the area determined to be eligible for 
assistance pursuant to the Presidential 
declaration in paragraph (b)(1) of this 
section. 

(3) A disaster loss is a loss occurring 
in a federally declared disaster area 
that is attributable to a federally de-
clared disaster and that is otherwise 
allowable as a deduction for the dis-
aster year under section 165(a) and 
§§ 1.165–1 through 1.165–10. 

(4) The disaster year is the taxable 
year in which a taxpayer sustains a 
loss attributable to a federally de-
clared disaster. 

(5) The preceding year is the taxable 
year immediately prior to the disaster 
year. 

(c) Scope and effect of election. An 
election made pursuant to section 
165(i) for a disaster loss attributable to 
a particular disaster applies to the en-
tire loss sustained by the taxpayer 
from that disaster during the disaster 
year. If the taxpayer makes a section 
165(i) election with respect to a par-
ticular disaster occurring during the 
disaster year, the disaster to which the 
election relates is deemed to have oc-
curred, and the disaster loss to which 

the election applies is deemed to have 
been sustained, in the preceding year. 

(d) Requirement to file consistent re-
turns. A taxpayer may not make a sec-
tion 165(i) election for a disaster loss if 
the taxpayer claims a deduction (as a 
loss, as cost of goods sold, or other-
wise) for the same loss for the disaster 
year. If a taxpayer has claimed a de-
duction for a disaster loss for the dis-
aster year and the taxpayer wishes to 
make a section 165(i) election with re-
spect to such loss, the taxpayer must 
file an amended return to remove the 
previously deducted loss on or before 
the date that the taxpayer makes the 
section 165(i) election for such loss. 
Similarly, if a taxpayer has claimed a 
deduction for a disaster loss for the 
preceding year based on a section 165(i) 
election and the taxpayer wishes to re-
voke that election, the taxpayer must 
file an amended return to remove the 
loss for the preceding year on or before 
the date the taxpayer files the return 
or amended return for the disaster year 
that includes the loss. 

(e) Manner of making election. An elec-
tion under section 165(i) to deduct a 
disaster loss for the preceding year is 
made on an original federal tax return 
for the preceding year or an amended 
federal tax return for the preceding 
year in the manner specified by guid-
ance issued pursuant to these regula-
tions. See paragraph (h) of this section. 

(f) Due date for making election. The 
due date for making the section 165(i) 
election is six months after the due 
date for filing the taxpayer’s federal 
income tax return for the disaster year 
(determined without regard to any ex-
tension of time to file). 

(g) Revocation. Subject to the require-
ments in paragraph (d) of this section, 
a section 165(i) election may be re-
voked on or before the date that is 
ninety (90) days after the due date for 
making the election. 

(h) Additional guidance. The time and 
manner for making and revoking a sec-
tion 165(i) election under paragraphs 
(d), (e), (f), and (g) of this section may 
be modified through guidance pub-
lished in the FEDERAL REGISTER or in 
the Internal Revenue Bulletin (see 
§ 601.601(d) of this chapter). 

(i) Effective/applicability date. This 
section is effective October 13, 2016 and 
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applies to elections, revocations, and 
any other related actions that can be 
made or taken on or after October 13, 
2016. 

(j) Expiration date. The section ex-
pires October 13, 2019. 

[T.D. 9789, 81 FR 70940, Oct. 14, 2016] 

§ 1.165–12 Denial of deduction for 
losses on registration-required obli-
gations not in registered form. 

(a) In general. Except as provided in 
paragraph (c) of this section, nothing 
in section 165(a) and the regulations 
thereunder, or in any other provision 
of law, shall be construed to provide a 
deduction for any loss sustained on any 
registration-required obligation held 
after December 31, 1982, unless the obli-
gation is in registered form or the 
issuance of the obligation was subject 
to tax under section 4701. The term 
‘‘registration-required obligation’’ has 
the meaning given to that term in sec-
tion 163(f)(2), except that clause (iv) of 
subparagraph (A) thereof shall not 
apply. Therefore, although an obliga-
tion that is not in registered form is 
described in § 1.163–5(c)(1), the holder of 
such an obligation shall not be allowed 
a deduction for any loss sustained on 
such obligation unless paragraph (c) of 
this section applies. The term ‘‘holder’’ 
means the person that would be denied 
a loss deduction under section 165(j)(1) 
or denied capital gain treatment under 
section 1287(a). For purposes of this 
section, the term United States means 
the United States and its possessions 
within the meaning of § 1.163–5(c)(2)(iv). 

(b) Registered form—(1) Obligations 
issued after September 21, 1984. With re-
spect to any obligation originally 
issued after September 21, 1984, the 
term ‘‘registered form’’ has the mean-
ing given that term in section 103(j)(3) 
and the regulations thereunder. There-
fore, an obligation that would other-
wise be in registered form is not con-
sidered to be in registered form if it 
can be transferred at that time or at 
any time until its maturity by any 
means not described in § 5f.103–1(c). An 
obligation that, as of a particular time, 
is not considered to be in registered 
form because it can be transferred by 
any means not described in § 5f.103–1(c) 
is considered to be in registered form 
at all times during the period begin-

ning with a later time and ending with 
the maturity of the obligation in which 
the obligation can be transferred only 
by a means described in § 5f.103–1(c). 

(2) Obligations issued after December 31, 
1982 and on or before September 21, 1984. 
With respect to any obligation origi-
nally issued after December 31, 1982 and 
on or before September 21, 1984 or an 
obligation originally issued after Sep-
tember 21, 1984 pursuant to the exercise 
of a warrant or the conversion of a con-
vertible obligation, which warrant or 
obligation (including conversion privi-
lege) was issued after December 31, 1982 
and on or before September 21, 1984, 
that obligation will be considered in 
registered form if it satisfied § 5f.163–1 
or the proposed regulations provided in 
§ 1.163–5(c) and published in the FED-
ERAL REGISTER on September 2, 1983 (48 
FR 39953). 

(c) Registration-required obligations not 
in registered form which are not subject to 
section 165(j)(1). Notwithstanding the 
fact that an obligation is a registra-
tion-required obligation that is not in 
registered form, the holder will not be 
subject to section 165(j)(1) if the holder 
meets the conditions of any one of the 
following subparagraphs (1), (2), (3), or 
(4) of this paragraph (c). 

(1) Persons permitted to hold in connec-
tion with the conduct of a trade or busi-
ness. (i) The holder is an underwriter, 
broker, dealer, bank, or other financial 
institution (defined in paragraph 
(c)(1)(iv)) that holds such obligation in 
connection with its trade or business 
conducted outside the United States; 
or the holder is a broker-dealer (reg-
istered under Federal or State law or 
exempted from registration by the pro-
visions of such law because it is a 
bank) that holds such obligation for 
sale to customers in the ordinary 
course of its trade or business. 

(ii) The holder must offer to sell, sell 
and deliver the obligation in bearer 
form only outside of the United States 
except that a holder that is a reg-
istered broker-dealer as described in 
paragraph (c)(1)(i) of this section may 
offer to sell and sell the obligation in 
bearer form inside the United States to 
a financial institution as defined in 
paragraph (c)(1)(iv) of this section for 
its own account or for the account of 
another financial institution or of an 
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